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,QWHUHVW�2I�$PLFL�&XULDH�

� 7KH�7KRPDV�0RUH�6RFLHW\��³706´��LV�D�QRQ�SURILW�RUJDQL]DWLRQ�GHYRWHG�WR�

WKH�GHIHQVH�DQG�DGYRFDF\�RI�)LUVW�$PHQGPHQW�ULJKWV��LQFOXGLQJ�IUHHGRP�RI�VSHHFK�

DQG� WKH� IUHH� H[HUFLVH� RI� UHOLJLRQ��� ,W� LV� LQFRUSRUDWHG� LQ� ,OOLQRLV� DQG� LV� EDVHG� LQ�

&KLFDJR�� DQG� DFFRPSOLVKHV� LWV�PLVVLRQ� WKURXJK� OLWLJDWLRQ�� HGXFDWLRQ�� DQG� UHODWHG�

DFWLYLWLHV����

� 7KH� (WKLFV� DQG� 5HOLJLRXV� /LEHUW\� &RPPLVVLRQ� �³(5/&´�� LV� WKH� PRUDO�

FRQFHUQV�DQG�SXEOLF�SROLF\�HQWLW\�RI�WKH�6RXWKHUQ�%DSWLVW�&RQYHQWLRQ��³6%&´���WKH�

QDWLRQ¶V� ODUJHVW� 3URWHVWDQW� GHQRPLQDWLRQ�� ZLWK� RYHU� ������� FKXUFKHV� DQG� �����

PLOOLRQ�PHPEHUV��7KH�(5/&�LV�FKDUJHG�E\�WKH�6%&�ZLWK�DGGUHVVLQJ�SXEOLF�SROLF\�

DIIHFWLQJ�VXFK�LVVXHV�DV�UHOLJLRXV�OLEHUW\��PDUULDJH�DQG�IDPLO\��WKH�VDQFWLW\�RI�KXPDQ�

OLIH��DQG�HWKLFV��5HOLJLRXV�IUHHGRP�LV�DQ�LQGLVSHQVDEOH��EHGURFN�YDOXH�IRU�6RXWKHUQ�

%DSWLVWV��7KH�&RQVWLWXWLRQ¶V�JXDUDQWHH�RI�IUHHGRP�IURP�JRYHUQPHQWDO�LQWHUIHUHQFH�

LQ�PDWWHUV�RI�IDLWK�LV�D�FUXFLDO�SURWHFWLRQ�XSRQ�ZKLFK�6%&�PHPEHUV�DQG�DGKHUHQWV�

RI�RWKHU�IDLWK�WUDGLWLRQV�GHSHQG�DV�WKH\�IROORZ�WKH�GLFWDWHV�RI�WKHLU�FRQVFLHQFH�LQ�WKH�

SUDFWLFH�RI�WKHLU�IDLWK��

� $PLFL�VHHN�E\�PRWLRQ�WR�DLG�WKH�&RXUW�GXH�WR�WKH�LPSRUWDQFH�RI�WKLV�FDVH�QRW�

RQO\� WR� WKH� WHQV� RI� WKRXVDQGV� RI� 6RXWKHUQ�%DSWLVW� FKXUFKHV� DQG� WKHLU�PLOOLRQV� RI�

PHPEHUV�EXW�WR�WKH�IXQGDPHQWDO�ULJKWV�RI�DOO�SHRSOH�RI�IDLWK����

�
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6WDWHPHQW�2I�&RPSOLDQFH�:LWK�5XOH����

� 1R�FRXQVHO�IRU�HLWKHU�SDUW\�DXWKRUHG�WKLV�EULHI�LQ�ZKROH�RU�LQ�SDUW���1R�SDUW\�

RU� D� SDUW\¶V� FRXQVHO� FRQWULEXWHG� PRQH\� WKDW� ZDV� LQWHQGHG� WR� IXQG� SUHSDULQJ� RU�

VXEPLWWLQJ�WKLV�EULHI�� �1R�SHUVRQ��RWKHU�WKDQ�DPLFL�FXULDH��WKHLU�PHPEHUV��RU�WKHLU�

FRXQVHO��FRQWULEXWHG�PRQH\�WKDW�ZDV�LQWHQGHG�WR�IXQG�SUHSDULQJ�RU�VXEPLWWLQJ�RI�WKLV�

EULHI��

,QWURGXFWLRQ�

� 7KLV�&RXUW� UHPDQGHG� WKLV�PDWWHU� IRU� IXUWKHU�GHYHORSPHQW�RI�DQ�HYLGHQWLDU\�

UHFRUG� HVWDEOLVKLQJ� WKDW� WKH� FODLPV� RI� 3DVWRU�0F5DQH\� �³0F5DQH\´�� DJDLQVW� WKH�

1RUWK� $PHULFDQ� 0LVVLRQ� RI� WKH� 6RXWKHUQ� %DSWLVW� &RQYHQWLRQ�� ,QF�� �³1$0%´��

LQYROYH�³SXUHO\�HFFOHVLDVWLFDO�TXHVWLRQV�´���2S��DW�������� �,Q�IDFW��DQ�DPSOH�IDFWXDO�

UHFRUG�KDV�DOUHDG\�EHHQ�GHYHORSHG�� VKRZLQJ� WKDW� WKLV�GLVSXWH� LV�QRW�RQH� WKH�FLYLO�

FRXUWV�PD\�HQWHUWDLQ���7KH�SDQHO�GHFLVLRQ�YLRODWHV�)LUVW�$PHQGPHQW�SULQFLSOHV�E\�

DOORZLQJ� OLWLJDWLRQ� RYHU� LVVXHV� LPSOLFDWLQJ� FKXUFK� JRYHUQDQFH� DQG� RWKHU�

HFFOHVLDVWLFDO�PDWWHUV�WR�SURFHHG�LQGHILQLWHO\�LQ�D�VHFXODU�FRXUW��GHVSLWH�D�IDFWXDO�UHFRUG�

DOUHDG\�HVWDEOLVKLQJ�WKDW�WKH�FDVH�WXUQV�RQ�WKH�UHVROXWLRQ�RI�HFFOHVLDVWLFDO�PDWWHUV���

� ³>7@WKH� ODZ� LV� FOHDU�� FLYLO� FRXUWV� DUH� EDUUHG� E\� WKH� )LUVW�$PHQGPHQW� IURP�

GHWHUPLQLQJ�HFFOHVLDVWLFDO�TXHVWLRQV�´� �Simpson v. Wells Lamont Court������)��G�

���� ��WK� &LU�� ������ �FLWDWLRQV� RPLWWHG��� � 7KH� RQO\� ZD\� WR� VDIHJXDUG� WKH� )LUVW�

$PHQGPHQW�IUHHGRPV�LPSOLFDWHG�E\�MXGLFLDO�LQWHUIHUHQFH�LQ�UHOLJLRXV�GLVSXWHV�LV�WR�
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GHWHUPLQH� WKH� MXVWLFLDELOLW\� RI� VXFK� FODLPV� DW� WKH� HDUOLHVW� SRVVLEOH� SRLQW� LQ� WKH�

OLWLJDWLRQ�� QRW� WR� OHW� WKHP� SURFHHG� IRU� \HDUV� DV� LQ� WKLV� FDVH�� � 7KH� SDQHO� GHFLVLRQ�

HUURQHRXVO\�LQYLWHV�RQJRLQJ�OLWLJDWLRQ�XQWLO�LW�LV�FHUWDLQ�WKDW�WKH�FODLPV�LQYROYH�SXUHO\�

HFFOHVLDVWLFDO�TXHVWLRQV����

7KH�)DFWV��

$OWKRXJK� WKH�'LVWULFW� &RXUW� GLG� QRW� VSHFLILFDOO\� DUWLFXODWH� WKH� UHFRUG� IDFWV�

XSRQ�ZKLFK�LW�UHOLHG��WKH�de novo�VWDQGDUG�RI�UHYLHZ�JRYHUQLQJ�WKLV�&RXUW¶V�UHYLHZ�

UHTXLUHV� UHYLHZ�RI� WKH�HQWLUH� UHFRUG� LQ�GHWHUPLQLQJ� WKH�FRUUHFWQHVV�RI� WKH�'LVWULFW�

&RXUW¶V�GHFLVLRQ���See�Young Apartments, Inc. v. Town of Jupiter FL������)��G�������

����� ���WK� &LU�� ������� Jebian v. Hewlett-Packard Co. Employee Benefits 

Organization Income Protection Plan�� ���� )��G� ������ ����� ��WK� &LU�� �������

&RQWUDU\� WR� WKLV�&RXUW¶V� FRQFOXVLRQ�� UHVROXWLRQ�RI�0F5DQH\¶V� FODLPV� UHTXLUHV� QR�

IXUWKHU�GHYHORSPHQW�RI�WKH�IDFWXDO�UHFRUG���7KH�UHFRUG�HYLGHQFH�DOUHDG\�GHPRQVWUDWHV�

WKDW�FRXUW�LQWHUIHUHQFH�LQ�WKH�XQGHUO\LQJ�GLVSXWH�LV�FRQVWLWXWLRQDOO\�FLUFXPVFULEHG��

0F5DQH\¶V� &RPSODLQW� LV� FOHDU� WKDW� KLV� UROH� DV� ([HFXWLYH� 'LUHFWRU� RI� WKH�

%DSWLVW� &RQYHQWLRQ� RI� 0DU\ODQG� DQG� 'HODZDUH� �³%&0'´�� LQYROYHG� ³PLQLVWU\�

GLUHFWLRQ´�DQG�GLUHFWLQJ�WKH�³SULRULWLHV�RI�WKH�RUJDQL]DWLRQ�´��'RF�����&RPSODLQW��,9���

7KH�%&0'�KDG�����PHPEHU�FKXUFKHV�WKDW�SUDFWLFH�WKH�6RXWKHUQ�%DSWLVW�UHOLJLRXV�

WUDGLWLRQ���'RF�����&RPSODLQW��9����%&0'�ZDV�RQH�RI����VWDWH�FRQYHQWLRQ�PHPEHUV�

RI� WKH� 6RXWKHUQ� %DSWLVW� &RQYHQWLRQ�� �'RF�� ��� �9��� � 1$0%� LV� DQ� DJHQF\� RI� WKH�
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6RXWKHUQ� %DSWLVW� &RQYHQWLRQ�� ZKLFK� VXSSRUWV� LWV� VWDWH� FRQYHQWLRQ� PHPEHUV�

LQFOXGLQJ�%&0'���'RF������9,,��'RF�������������7KH�UHFRUG�LQGLFDWHV�WKDW�1$0%�

ZDV�%&0'¶V�LQWHJUDO�SDUWQHU��LW�VXSSRUWHG�%&0'¶V�PLQLVWULHV�DQG�RSHUDWLRQV�ZLWK�

ILQDQFLDO� VXSSRUW� DV� ZHOO� DV� QRQPRQHWDU\� VXSSRUW� LQFOXGLQJ� FRDFKLQJ� DQG�

GHYHORSPHQW�RI�FKXUFK�SDVWRUV�DQG�PLVVLRQDULHV��SURYLGLQJ�UHVRXUFHV�IRU�PLQLVWU\��

GHYHORSLQJ� UHODWLRQVKLSV� EHWZHHQ� %&0'� PHPEHU� FKXUFKHV� DQG� RWKHU� VWDWH�

FRQYHQWLRQ�FKXUFKHV��FKXUFK�UHYLWDOL]DWLRQ��DQG�FKDSODLQF\�HQGRUVHPHQW���'RF�����

��������1$0%�DQG�%&0'¶V�UHODWLRQVKLS�ZDV�VHW�IRUWK�LQ�WKH�6WUDWHJLF�3DUWQHUVKLS�

$JUHHPHQW�EHWZHHQ�WKH�WZR�HQWLWLHV���'RF������9,,,�;���

� %HJLQQLQJ� LQ� ������ 1$0%� EHJDQ� ³SXVKLQJ´� RQ� LWV� PHPEHUV�� LQFOXGLQJ�

%&0'�� D� 6WUDWHJLF� 3DUWQHUVKLS� $JUHHPHQW� �³WKH� ����� 63$´�� WKDW� JDYH� LW� PRUH�

FRQWURO�RYHU�HPSOR\PHQW�GHFLVLRQV�RYHU�WKH�VWDWH�FRQYHQWLRQV�JRYHUQLQJ�6RXWKHUQ�

%DSWLVW� &KXUFKHV�� �'RF�� ��� �;��� 0F5DQH\� RSSRVHG� WKH� ����� 63$� EHFDXVH� KH�

³YLHZHG� WKH� SURSRVHG� 63$� DV� D� ZHDNHQLQJ� RI� WKH� DXWRQRP\� RI� %&0'� DQG� WKH�

UHOLQTXLVKPHQW�RI�DOO�FRQWUROV�WR�1$0%�LQ�WKH�VSHFLILF�DUHD�RI�VWDUWLQJ�QHZ�FKXUFKHV��

LQFOXGLQJ�WKH�VHOHFWLRQ��DVVHVVLQJ�DQG�WUDLQLQJ�DQG�VXSSRUWLQJ�RI�FKXUFK�SODQWHUV�´���

�'RF����� �;���0F5DQH\�FRQWHQGV� WKDW� LQ� OLJKW�RI�KLV�GLVDJUHHPHQW�ZLWK� WKH������

�
��$�³FKXUFK�SODQWHU´�LV�VRPHRQH�FKDUJHG�ZLWK�VWDUWLQJ�D�QHZ�FKXUFK�LQ�D�QHZ�
ORFDWLRQ��
�
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63$��D�FKXUFK�JRYHUQDQFH�GRFXPHQW��1$0%�DWWHPSWHG�WR�GLVFUHGLW�KLP�ZLWKLQ�WKH�

6RXWKHUQ�%DSWLVW�&RQYHQWLRQ���'RF�������;,,�9,�����

� 7KDW�0F5DQH\¶V�DLP�ZDV�WR�LPSHUPLVVLEO\�VHHN�WR�GHOYH�LQWR�HFFOHVLDVWLFDO�

PDWWHUV�LV�LOOXVWUDWHG�E\�WKH�VXESRHQD�KH�VHUYHG�XSRQ�%&03���7KDW�VXESRHQD�VRXJKW��

³$OO�PLQXWHV�RI�PHHWLQJV�RI�%&0'¶V�%RDUG�RI�7UXVWHHV�LQ�ZKLFK�0F5DQH\¶V�MRE�

SHUIRUPDQFH�ZDV� UHYLHZHG� RU� GLVFXVVHG´�� ³$OO�PLQXWHV� RI�PHHWLQJV� RI�%&0'¶V�

%RDUG�RI�7UXVWHHV�LQ�ZKLFK�WKH�WHUPLQDWLRQ�RI�0F5DQH\¶V�HPSOR\PHQW�ZLWK�%&0'�

DQG�RU�KLV�UHVLJQDWLRQ�RI�HPSOR\PHQW�ZDV�GLVFXVVHG�DQG�RU�DSSURYHG´��³$OO�PLQXWHV�

RI�PHHWLQJV�RI�%&0'¶V�%RDUG�RI�7UXVWHHV�GXULQJ�0F5DQH\¶V�WHUP�RI�HPSOR\PHQW��

LQ� ZKLFK� %&0'¶V� 6WUDWHJLF� 3DUWQHUVKLS� $JUHHPHQW� ZLWK� 1$0%�ZDV� GLVFXVVHG�

DQG�RU�DFWHG�XSRQ´��DQG�PRUH�� � �'RF��������([��%��� �$OWKRXJK� WKH�6XESRHQD�ZDV�

TXDVKHG� RQ� WKH� EDVLV� WKDW� LW� UDQ� DIRXO� RI� WKH� ³PLQLVWHULDO� H[FHSWLRQ´� DQG� WKH�

³HFFOHVLDVWLFDO�DEVWHQWLRQ�GRFWULQH´��'RF�������LW�UHYHDOV�WKH�LVVXHV�0F5DQH\�VHHNV�

WR�OLWLJDWH��

� 1$0%¶V� 0RWLRQ� IRU� 3DUWLDO� 6XPPDU\� -XGJPHQW� DVVHUWHG� WKDW� DQ\� FRXUW�

LQWHUIHUHQFH�RU�HQWDQJOHPHQW�LQ�WKLV�PDWWHU�YLRODWHG�WKH�)LUVW�$PHQGPHQW����'RF������

S�����'RF������S�����'RF������SS����������

�
� �
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$5*80(17�

,�� 7KH� )LUVW� $PHQGPHQW� 3URWHFWV� 5HOLJLRXV� ,QVWLWXWLRQV� IURP� ,QWUXVLRQ�
� E\� WKH�&RXUWV� LQWR�(FFOHVLDVWLFDO�0DWWHUV� VXFK�DV�&KXUFK�*RYHUQDQFH��
� )DLWK��DQG�'RFWULQH��
�

7KH�)LUVW�$PHQGPHQW�SURWHFWV�WKH�ULJKW�RI�UHOLJLRXV�LQVWLWXWLRQV�³WR�GHFLGH�IRU�

WKHPVHOYHV��IUHH�IURP�VWDWH�LQWHUIHUHQFH��PDWWHUV�RI�FKXUFK�JRYHUQPHQW�DV�ZHOO�DV�

WKRVH�RI�IDLWK�DQG�GRFWULQH�´�Our Lady of Guadalupe School v. Morrissey-Berru��� �

8�6��� � ������6�&W���������������������³Guadalupe´���FLWLQJ�Kedroff v. Saint 

Nicholas Cathedral of Russian Orthodox Church in North America������8�6������

��������6�&W���������������7KLV�QRQ�HQWDQJOHPHQW�SULQFLSOH�JHQHUDOO\�UHTXLUHV�WKDW�

FLYLO� FRXUWV� GHIHU� WR� WKH� UHVROXWLRQ�RI� LVVXHV� RI� UHOLJLRXV�GRFWULQH�RU� SROLW\���&LYLO�

FRXUW�UHYLHZ�RI�GRFWULQDO�PDWWHUV�LQKLELWV�WKH�IUHH�H[HUFLVH�RI�UHOLJLRQ�DQG�XVXUSV�WKH�

SRZHU�RI�UHOLJLRXV�DXWKRULWLHV�WR�UHVROYH�LQWUD�FKXUFK�PDWWHUV�RI��SXUHO\�HFFOHVLDVWLFDO�

FRQFHUQ��Hosanna-Tabor Evangelical Lutheran Church and School v. EEOC������

8�6�������������������6�&W�������������������

,Q Guadalupe�� WKH� 8QLWHG� 6WDWHV� 6XSUHPH� &RXUW� UHFHQWO\� FODULILHG� ZKDW�

HYLGHQFH� LV� VXIILFLHQW� WR� LQYRNH� )LUVW� $PHQGPHQW� SURWHFWLRQV� LQ� PDWWHUV� RI�

HFFOHVLDVWLFDO� FRQFHUQ��Guadalupe� LQYROYHG� DQ� DQDO\VLV� RI� WKH� DSSOLFDWLRQ� RI� WKH�

PLQLVWHULDO�H[FHSWLRQ��DV�LW�UHODWHV�WR�FODLPV�RI�ZURQJIXO�HPSOR\PHQW�WHUPLQDWLRQ��

7R�GHWHUPLQH�ZKHWKHU�WKH�H[FHSWLRQ�DSSOLHV��WKH�&RXUW�QRWHG�WKDW�LW�ZDV�QRW�WKH�WLWOH�

RU� WKH� UHOLJLRXV� FRQYLFWLRQ�RI� WKH� HPSOR\HH� WKDW�GHWHUPLQHG�ZKHWKHU� LQTXLU\� LQWR�
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HPSOR\PHQW� GHFLVLRQV� ZRXOG� EH� SHUPLWWHG�� UDWKHU�� ³ZKDW� PDWWHUV� LV� ZKDW� DQ�

HPSOR\HH�GRHV�´�Guadalupe������6�&W��DW�������D�&DWKROLF�VFKRRO�WHDFKHU�QRW�JLYHQ�

WKH� WLWOH� RI�PLQLVWHU� DQG� ODFNLQJ�SHUVRQDO� UHOLJLRXV� HGXFDWLRQ�ZDV� UHVSRQVLEOH� IRU�

WHDFKLQJ�UHOLJLRXV�YDOXHV�WR�FKLOGUHQ�DQG�WKHUHIRUH�WKH�FRXUW�ZDV�SUHFOXGHG�E\�WKH�

)LUVW�$PHQGPHQW� IURP�TXHVWLRQLQJ� KHU� HPSOR\HU¶V� GHFLVLRQV�ZLWK� UHVSHFW� WR� KHU�

HPSOR\PHQW���

� 0DQ\� IHGHUDO� DSSHOODWH� DQG� GLVWULFW� FRXUWV� KDYH� FRQILUPHG� D� KDQGV�RII�

DSSURDFK�LV�UHTXLUHG�ZKHQ�WKH�IDFWV�SUHVHQWHG�DUH�VXIILFLHQW�WR�GHWHUPLQH�WKDW�MXGLFLDO�

LQYROYHPHQW�ZRXOG� FRQVWLWXWH� JRYHUQPHQWDO� HQWDQJOHPHQW� IRUELGGHQ� E\� WKH� )LUVW�

$PHQGPHQW��See�Serbian Eastern Orthodox Diocese v. Milivojevich,�����8�6�������

���6�&W���������������WKH�SULQFLSOH�RI�GHIHUHQFH�WR�GHFLVLRQV�RI�FKXUFK�DXWKRULWLHV�

DSSOLHV� WR� GLVSXWHV� FRQFHUQLQJ� PDWWHUV�RI� LQWHUQDO� FKXUFK� JRYHUQDQFH��  Lewis v. 

Seventh Day Adventists Lake Region Conference,����� )��G� ����� ���±��� ��WK�

&LU��������FRXUW�ODFNHG�MXULVGLFWLRQ�RYHU�FODLPV�RI�EUHDFK�RI�HPSOR\PHQW�FRQWUDFW��

SURPLVVRU\� HVWRSSHO�� LQWHQWLRQDO� LQIOLFWLRQ� RI� HPRWLRQDO� GLVWUHVV� DQG� D� GHULYDWLYH�

VSRXVDO�FODLP�EHFDXVH�FRQVLGHUDWLRQ�RI�WKRVH�FODLPV�ZRXOG�YLRODWH�WKH�)UHH�([HUFLVH�

&ODXVH�� Paul v. Watchtower Bible and Tract Soc. of New York, Inc.,�����)��G�����

��WK�&LU���������LPSRVLWLRQ�RI�WRUW�GDPDJHV�RQ�-HKRYDK
V�:LWQHVVHV�IRU�HQJDJLQJ�LQ�

WKH� UHOLJLRXV� SUDFWLFH� RI� VKXQQLQJ�ZRXOG� FRQVWLWXWH� D� GLUHFW� EXUGHQ� RQ� UHOLJLRQ���

Simpson v. Wells Lamont Court�� ����)��G����� ��WK�&LU�������� �)LUVW�$PHQGPHQW�
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SUHFOXGHG� SDVWRU¶V� FODLPV� DJDLQVW� FKXUFK� FRQIHUHQFH� HYHQ� WKRXJK� KH� SUHVHQWHG�

HYLGHQFH� WKDW� WKH� DFWXDO� UHDVRQ� IRU� KLV� GLVFKDUJH� ZDV� QRW� EDVHG� RQ� LQILGHOLW\� WR�

UHOLJLRXV�GRFWULQH��EXW�EDVHG�RQ�KLV�LQHIILFLHQF\��KLV�UDFLDO�RSLQLRQV�DQG�KLV�ZLIH¶V�

UDFH���Farley v. Wisconsin Evangelical Lutheran Synod������)�6XSS��������'��0LQQ��

������ �GLVPLVVLQJ� GHIDPDWLRQ� FODLP� DQG� VWDWLQJ� WKDW� ³UHVROXWLRQ�RI� >SODLQWLII¶V@�

GHIDPDWLRQ� FODLP� ZRXOG� UHTXLUH� WKH� FRXUW� WR� UHYLHZ� >GHIHQGDQW¶V@� EDVHV� IRU�

WHUPLQDWLQJ� KLP�� DQ�HFFOHVLDVWLFDO�FRQFHUQ�� DQG� WKH� YHUDFLW\� RI� >GHIHQGDQW¶V@�

VWDWHPHQWV´�ZKLFK�ZDV�QRW�SHUPLVVLEOH�XQGHU�)LUVW�$PHQGPHQW���

7KH�1LQWK�&LUFXLW¶V�GHFLVLRQ�LQ�Paul, supra, LV�LQVWUXFWLYH���,Q�WKDW�FDVH��WKH�

SODLQWLII�ZDV�GLVIHOORZVKLSSHG�IURP�KHU�FKXUFK�DQG�DQ�DQQRXQFHPHQW�ZDV�SODFHG�LQ�

WKH�FKXUFK�SHULRGLFDO��<HDUV�ODWHU��WKH�SODLQWLII�UHDFKHG�RXW�WR�IULHQGV�ZKR�UHVSRQGHG�

WKDW�WKH\�FRXOG�QRW�VSHDN�WR�KHU�EHFDXVH�VKH�ZDV�GLVIHOORZVKLSSHG��DQG�VRPH�IULHQGV�

LQIRUPHG�KHU�WKDW�D�FKXUFK�HOGHU�KDG�LQVWUXFWHG�WKHP�WR�QRW�VSHDN�WR�KHU��6KH�ILOHG�

VXLW�FODLPLQJ�VWDWH�FRPPRQ�ODZ�WRUWV�RI�GHIDPDWLRQ��LQYDVLRQ�RI�SULYDF\��IUDXG��DQG�

RXWUDJHRXV�FRQGXFW�DJDLQVW�WKH�FKXUFK�RUJDQL]DWLRQ�IRU�³VKXQQLQJ´�KHU��7KH�FRXUW�

KHOG�WKDW�WKH�FKXUFK�SRVVHVVHG�DQ�DIILUPDWLYH�GHIHQVH�RI�SULYLOHJH²D�GHIHQVH�WKDW�

SHUPLWV� LW� WR� HQJDJH� LQ� WKH� SUDFWLFH� RI� VKXQQLQJ� SXUVXDQW� WR� LWV� UHOLJLRXV� EHOLHIV�

ZLWKRXW�LQFXUULQJ�WRUW�OLDELOLW\��7KH�FRXUW�VWDWHG���

&OHDUO\�� WKH� DSSOLFDWLRQ� RI� WRUW� ODZ� WR� DFWLYLWLHV� RI� D� FKXUFK� RU� LWV�
DGKHUHQWV�LQ�WKHLU�IXUWKHUDQFH�RI�WKHLU�UHOLJLRXV�EHOLHI�LV�DQ�H[HUFLVH�RI�
VWDWH� SRZHU�� :KHQ� WKH� LPSRVLWLRQ� RI� OLDELOLW\� ZRXOG� UHVXOW� LQ� WKH�
DEULGJHPHQW�RI�WKH�ULJKW�WR�IUHH�H[HUFLVH�RI�UHOLJLRXV�EHOLHIV��UHFRYHU\�
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LQ�WRUW�LV�EDUUHG��������3HUPLWWLQJ�SURVHFXWLRQ�RI�D�FDXVH�RI�DFWLRQ�LQ�WRUW��
ZKLOH�QRW�FULPLQDOL]LQJ�WKH�FRQGXFW�DW�LVVXH��ZRXOG�PDNH�VKXQQLQJ�DQ�
³XQODZIXO�DFW�´�,PSRVLQJ�WRUW�OLDELOLW\�IRU�VKXQQLQJ�RQ�WKH�&KXUFK�RU�LWV�
PHPEHUV�ZRXOG�LQ�WKH�ORQJ�UXQ�KDYH�WKH�VDPH�HIIHFW�DV�SURKLELWLQJ�WKH�
SUDFWLFH�DQG�ZRXOG�FRPSHO�WKH�&KXUFK�WR�DEDQGRQ�SDUW�RI�LWV�UHOLJLRXV�
WHDFKLQJV���

�
Paul, ����)��G�DW������FLWLQJ��Langford v. United States,�����8�6������2WWR�����������

��������³>7@KH�YHU\�HVVHQFH�RI�D�WRUW�LV�WKDW�LW�LV�DQ�XQODZIXO�DFW�´����7KH�FRXUW�QRWHG�

WKDW�QR�SK\VLFDO�DVVDXOW�RU�EDWWHU\�RFFXUUHG��DQG�IXUWKHU�UHFRJQL]HG�WKDW�LQWDQJLEOH�RU�

HPRWLRQDO�KDUPV�WKH�SODLQWLII�HQGXUHG�FRXOG�QRW�VHUYH�DV�D�EDVLV�IRU�PDLQWDLQLQJ�D�

WRUW�FDXVH�RI�DFWLRQ�DJDLQVW�D�FKXUFK�IRU�LWV�SUDFWLFHV²RU�DJDLQVW�LWV�PHPEHUV��Paul��

����)��G�DW������ �$FFRUGLQJO\�� WKH�FRXUW�KHOG� WKDW� WKH�FODLPV� IRU�GHIDPDWLRQ�DQG�

RWKHU�WRUWLRXV�FRQGXFW�FRXOG�QRW�VWDQG���Id.�

� �
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,,�� $V� LW� 6WDQGV�� WKH� 5HFRUG� 6XIILFLHQWO\� (VWDEOLVKHV� WKDW� 0F5DQH\¶V�
� &ODLPV� ,PSHUPLVVLEO\� (QWDLO� ,QWUXVLRQ� LQWR� (FFOHVLDVWLFDO� 0DWWHUV��
� $OORZLQJ� WKH� 0DWWHU� WR� 3URFHHG� %HFDXVH� ³,W� LV� QRW� >\HW@� &HUWDLQ´�
� :KHWKHU� 5HVROXWLRQ� RI� WKH� &ODLPV� ,QYROYH� ³3XUHO\� (FFOHVLDVWLFDO�
� 4XHVWLRQV´�9LRODWHV�WKH�)LUVW�$PHQGPHQW��
�

$��7KH�5HFRUG�&RQWDLQV�6XIILFLHQW�(YLGHQFH��
�
� ,Q� WKH� LQVWDQW�FDVH�� WKHUH� LV�VXIILFLHQW�HYLGHQFH� LQ� WKH� UHFRUG� WKDW�0F5DQH\�

ZRUNHG�DV�D�PLQLVWHU�IRU�%&0'��LQ�FRQFHUW�ZLWK�1$0'��ZLWK�GXWLHV�WKDW�LQFOXGHG�

PLVVLRQV��FKXUFK�SODQWLQJ�DQG�RWKHU�HIIRUWV�WR�SURSDJDWH�WKH�6RXWKHUQ�%DSWLVW�IDLWK�

WUDGLWLRQ�� �'RF�� ��� &RPSODLQW� �,9�� 'RF�� ������ $IILGDYLW� RI� &DUORV� )HUUHU�� �����

0F5DQH\� GLUHFWHG� D� VWDWH�OHYHO� ERG\� RI� WKH� 6RXWKHUQ� %DSWLVW� IDLWK� WUDGLWLRQ�� DQ�

RUJDQL]DWLRQ� WKDW� VXSSRUWHG�����6RXWKHUQ�%DSWLVW� FKXUFKHV��7KH�SULPDU\�� OHDGLQJ�

FRQYHQWLRQ�� RU� JURXS�� LV� WKH� 6RXWKHUQ� %DSWLVW� &RQYHQWLRQ�ZKLFK� LV� WKH� XPEUHOOD�

6RXWKHUQ�%DSWLVW�JRYHUQLQJ�ERG\�RYHU�DOO�RI�WKH�YDULRXV�JURXSV�RI�FKXUFKHV���'RF��

��� &RPSODLQW� �9��� � :LWKLQ� WKDW� KLHUDUFK\� DUH� VHYHUDO� RUJDQL]DWLRQV�� LQFOXGLQJ�

0F5DQH\¶V�SUHYLRXV�HPSOR\HU�DQG�GHIHQGDQW�1$0%����'RF�����&RPSODLQW��9,,��6HH�

DOVR� 'RF�� ������ $IILGDYLW� RI� &DUORV� )HUUHU�� ����� 0F5DQH\� GLVDJUHHG� ZLWK� WKH�

GLUHFWLRQ� WKDW� 1$0%� ZDQWHG� WR� JR� LQ� WHUPV� RI� FKXUFK� JRYHUQDQFH�� �'RF�� ���

&RPSODLQW��;����$FFRUGLQJ�WR�0F5DQH\��KLV�HPSOR\HU��%&0'��ZDV�SHUVXDGHG�WKDW�

LW�ZDQWHG�WR�JR�LQ�D�GLIIHUHQW�JRYHUQDQFH�GLUHFWLRQ�WKDQ�WKDW�VXSSRUWHG�E\�0F5DQH\���

�'RF�����&RPSODLQW���;�;,,���
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7RUW�FODLPV�DJDLQVW�FKXUFKHV��VXFK�DV�GHIDPDWLRQ�DQG�LQWHQWLRQDO�LQIOLFWLRQ�RI�

HPRWLRQDO�GLVWUHVV��ZKHQ�WKH�DOOHJHG�VWDWHPHQWV�UHODWH�WR�WKH�SODLQWLII¶V�UROH�LQ�WKH�

FKXUFK�RUJDQL]DWLRQ�� DUH� URXWLQHO\�GLVPLVVHG�� �See, e.g., Lewis, Farley, DQG�Paul��

supra���/LNH�WKH�SODLQWLIIV�LQ�WKRVH�FDVHV��0F5DQH\�ZDV�RXVWHG�E\�KLV�FKXUFK�EHFDXVH�

RI�D�GLVSXWH�RYHU� WKH�JRYHUQDQFH� LVVXHV� UHIOHFWHG� LQ� WKH������63$��$OVR� OLNH� WKH�

SODLQWLIIV� LQ� WKRVH�FDVHV��0F5DQH\�VXHG� LQ� WRUW� IRU�GDPDJHV� WR�KLV� UHSXWDWLRQ�DQG�

RWKHU�QRQ�WDQJLEOH�GDPDJHV���7KH�)LUVW�$PHQGPHQW��KRZHYHU��SURKLELWV�SXQLVKLQJ�

1$0%�E\�DOORZLQJ�WRUW�FDXVHV�RI�DFWLRQ�WR�JR�IRUZDUG�DQG��WKH�LPSRVLWLRQ�RI�WRUW�

GDPDJHV� IRU� LWV� FRQGXFW� LQ� H[SUHVVLQJ� GLVDJUHHPHQW� DQG� GLVDSSURYDO� ZLWK�

0F5DQH\¶V�SRVLWLRQV�RQ�FKXUFK�JRYHUQDQFH�DV�VHW�IRUWK�LQ�WKH������63$��7KXV��DQ\�

IXUWKHU�LQTXLU\�LQWR�WKH�SURSULHW\�RU�YHUDFLW\�RI�1$0%¶V�DOOHJHG�FULWLFDO�VWDWHPHQWV�

DERXW� 0F5DQH\�� RU� WKH� FDQFHOODWLRQ� RI� VSHDNLQJ� RSSRUWXQLWLHV� EHIRUH� FKXUFK�

FRQYHQWLRQV��LV�DQ�XQFRQVWLWXWLRQDO�LQWUXVLRQ�LQWR�PDWWHUV�RI�HFFOHVLDVWLFDO�FRQFHUQ��

7R� GHOYH� IXUWKHU� LQWR� %&0'¶V� UHDVRQLQJ� IRU� HQGLQJ� LWV� HPSOR\PHQW� RI�

0F5DQH\�KDV�DOUHDG\�EHHQ�GHHPHG�WRR�LQWUXVLYH���7KH�0DJLVWUDWH�-XGJH�FRUUHFWO\�

TXDVKHG�WKH�VXESRHQD�GXFHV�WHFXP�VHUYHG�XSRQ�%&0'�E\�0F5DQH\�RQ�WKDW�EDVLV��

�'RF��������4XHVWLRQLQJ�1$0%¶V�DFWLRQV�UHODWLQJ�WR�%&0'¶V�HPSOR\PHQW�GHFLVLRQV�

DV� WR� 0F5DQH\� LV� VLPLODUO\� LPSHUPLVVLEO\� LQWUXVLYH� EHFDXVH� LW� DOVR� GHOYHV� LQWR�

PDWWHUV�RI�FKXUFK�JRYHUQDQFH���0F5DQH\¶V�FODLPV�VKRXOG�EH�GLVPLVVHG�QRZ��

� �
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� %�� ,PPHGLDWH�'LVPLVVDO�,V�5HTXLUHG��

� ,W� LV� LPSHUDWLYH� WKDW� GLVPLVVDO� RI� D� FDVH� LQYROYLQJ�PDWWHUV� RI� HFFOHVLDVWLFDO�

FRQFHUQ�RFFXU�DV�VRRQ�DV�SRVVLEOH���$V�WKH�6XSUHPH�&RXUW�KDV�LQGLFDWHG��SURWUDFWHG�

OLWLJDWLRQ�LV�LWVHOI�D�VSHFLHV�RI�XQFRQVWLWXWLRQDO�HQWDQJOHPHQW���See�NLRB v. Catholic 

Bishop������8�6��������������������,Q�NLRB��WKH�6XSUHPH�&RXUW�UHFRJQL]HG�WKDW�WKH�

³YHU\� SURFHVV� RI� LQTXLU\� OHDGLQJ� WR� ILQGLQJV� DQG� FRQFOXVLRQV´� PD\� LPSLQJH� RQ�

³ULJKWV�JXDUDQWHHG�E\�WKH�5HOLJLRQ�&ODXVHV�´�Id.  ,Q�WKLV�FDVH��ZKLFK�ZDV�ILOHG�RYHU�

WKUHH� DQG� D� KDOI� \HDUV� DJR�� LQ� $SULO�� ������ DGGLWLRQDO� SURWUDFWHG� GLVFRYHU\�� ZLOO�

LQIULQJH� XSRQ� 1$0%¶V� )LUVW� $PHQGPHQW� ULJKWV� DV� VXUHO\� DV� VXEVWDQWLYH�

HQWDQJOHPHQW� DULVLQJ� IURP�DGMXGLFDWLRQ�E\� D� VHFXODU� FRXUW� RI�0F5DQH\¶V� FODLPV��

1$0%¶V�)LUVW�$PHQGPHQW�ULJKWV�VKRXOG�QRW�EH�IXUWKHU�EXUGHQHG�E\�UHTXLULQJ�LW�WR�

FRQWLQXH�WR�OLWLJDWH�0F&UDQH\¶V�FODLPV�EHIRUH�D�VHFXODU�FRXUW���,W�LV�DOUHDG\�FOHDU�WKDW�

DQ\�IXUWKHU�LQTXLU\�LQWR�WKH�PDWWHUV�DOOHJHG�E\�0F5DQH\�ZLOO�LPSHUPLVVLEO\�UHTXLUH�

WKH�FRXUW�WR�ZHLJK�LQ�RQ�PDWWHUV�RI�FKXUFK�JRYHUQDQFH���$FFRUGLQJO\��WKH�PDWWHU�LV�

ULSH�IRU�LPPHGLDWH�GLVPLVVDO��

&21&/86,21�
�

� )RU�WKH�UHDVRQV�VHW�IRUWK�KHUHLQ��DPLFL�FXULDH��WKH�7KRPDV�0RUH�6RFLHW\�DQG�

WKH�(WKLFV�DQG�5HOLJLRXV�/LEHUW\�&RPPLVVLRQ�XUJH� WKH�&RXUW� WR�JUDQW�'HIHQGDQW�

$SSHOOHH¶V�3HWLWLRQ�)RU�5HKHDULQJ�(Q�%DQF��

� �
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�
� � � � � 5HVSHFWIXOO\��

� � � � � �V��6WHSKHQ�0��&UDPSWRQ�� � � �
� � � � � 6WHSKHQ�0��&UDPSWRQ�
������ � � � � ���Counsel of Record 
� � � � � 7KRPDV�%UHMFKD�
� � � � � 7+20$6�025(�62&,(7<��
� � � � � ����:HVW�:DVKLQJWRQ�6WUHHW�
� � � � � 6XLWH������
� � � � � &KLFDJR��,/�������
� � � � � ���������������
� � � � � VFUDPSWRQ#WKRPDVPRUHVRFLHW\�RUJ�
� �
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&HUWLILFDWH�RI�&RPSOLDQFH�ZLWK�7\SH�9ROXPH�/LPLW���
7\SHIDFH�5HTXLUHPHQWV��DQG�7\SH�6W\OH�5HTXLUHPHQWV�

�
���7KLV�GRFXPHQW�FRPSOLHV�ZLWK�WKH�W\SH�YROXPH�OLPLWDWLRQ�RI�)HG��5��$SS��

3�����E������1RW�FRXQWLQJ� WKH� LWHPV�H[FOXGHG�IURP�WKH� OHQJWK�E\�)HG��5��$SS��3��

���I���WKLV�GRFXPHQW�FRQWDLQV�������ZRUGV��

���7KLV�GRFXPHQW�FRPSOLHV�ZLWK�WKH�W\SHIDFH�UHTXLUHPHQWV�RI�)HG��5��$SS��3��

���D�����DQG�WKH�W\SH�VW\OH�UHTXLUHPHQWV�RI�)HG��5��$SS��3�����D������7KLV�GRFXPHQW�

KDV�EHHQ�SUHSDUHG�XVLQJ�0LFURVRIW�:RUG�LQ����SRLQW�7LPHV�1HZ�5RPDQ�IRQW��

�
'$7('�WKLV���WK�GD\�RI�$XJXVW�������� �V�6WHSKHQ�0��&UDPSWRQ�
� � � � � � � 6WHSKHQ�0��&UDPSWRQ�
�
� �
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&(57,),&$7(�2)�6(59,&(�
�
� ,� KHUHE\� FHUWLI\� WKDW� RQ�$XJXVW� ���� ������ ,� HOHFWURQLFDOO\� ILOHG� D� WUXH� DQG�

FRUUHFW�FRS\�RI�WKH�IRUHJRLQJ�EULHI�ZLWK�WKH�&OHUN�RI�WKH�&RXUW�E\�XVLQJ�WKH�DSSHOODWH�

&0�(&)�V\VWHP��ZKLFK�ZLOO�VHQG�QRWLILFDWLRQ�RI�VXFK�ILOLQJ�WR�DOO�UHJLVWHUHG�XVHUV�

RI�WKH�&0�(&)�V\VWHP���

�
'DWHG���$XJXVW������������ � �V��6WHSKHQ�0��&UDPSWRQ�
� � � � � � 6WHSKHQ�0��&UDPSWRQ�
�
�
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